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SOSTTH ML OUXTON
: CLERX OF

r . - St RIOR COURT OF THE DISTRICT § Newro35R'onOhaHB
i : P TAX DIVISION
o ?
v : - TAX DIVISION i
g : M JAN 3 01980
i
) i
COLUMBIA REALTY VENTURE : b . ez
Petitioner : ’
v.e : Docket No. 2598 ° -

DISTRICT OF COLUMBIA

Respondent

(1)

ORDER

Upon oo:mwmmﬁmnwOl of the Motion for Summary Judgment
filed herein by petitioner, the Motion for Summary
Judgment filed herein by respondent, the mnnoaﬁmsW»:a
Statements of Material Facts as to where there is no

.

Genuine Issue, the Maomorandum of Points and Authorities

in Support of the lXotions for msBBNn% Juagment, .and the

“ pleadings, admissions and mx5MU»nm on, file herein, it »m
x by the Court this va day of 7 . 1980,

x ORDERED: That respondent's ?onwos rON\mcaam Ty

& Judgment be and the same hereby is, granted, and it is
n FURTHER ORDERED: That petitioner's Moticn for

I R T

Summary Judgment be, and the same vmnmvw is, oo:ﬁnm~ and -
w it is .

h

; FURTHER ORDERED: That judgment Um. and the same’

rwnmv% is, entered in favor 0m nmmvosombn.
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DISTRICT OF COLUMBIA

Respondént
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

FINDINGS OF FACTS

l. Petitioner Columbia Realty Venture (the Venture)

5

!Act of the District of Columbia, pursuant to an agreement

‘ i
«of limited partnership dated August 13, 1974. (Prospectus

i
Fi
Fp4)

2. Respondent District of Columbia is a munxcxpal

o
A

} corporation authorized to sue and to be sued in lts own
name.

| 3. Columbia Realty Trust (the Trust) was a trust -
whose beneficlaries held transferable shares evidencing
their interests in the organlzation. It was’ organized on
lApril 26, 1962 in the District of Columbia for the purpose
‘305 owning and managing real property. '(étospectus P.4 and

¥'fl?'etitzi.onex: at Sa).

~

4. Section 1.1 of the Declaration of Trust of the

?4Trust provided as follows-

3 * woh Prust shall b2 designated as Columidia
feaity Trust, in waich name the Lrusntcces mpay
concuct business, make and executc Goeds, mort-

o gaces, lease contracts and other instruments,
accguire ﬂortgagc, lease, convey and t¢ransiex
reaé estate or other property, and sue and be

S sue

Purauant to Sectiof’xf@tbf'the Declaration of Trust tho

trusteea_were authorizeq1to "elect from tima to tima to

‘is a limitea partnershlp formed under the Limited Partnershigp
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qualify the Trust as a ‘real estatec investment trust'
under pair. 2 of subchapter m of chapter . of the Internal

Revenue Code of 1954."

5. 4Section 4.1 of the Declaration of Trust pro-
vided -in paragraph (a) that the initial trusteeé”were
three (3) in number, namely Messrs. Duty, Bernsteiﬁiénd
Zeldon. Pursuant to Section 4.6 of the Article the ‘

trustees B : . )

"... Oor any one or more of them, shall

hold legal title to ail prooer ty belonging
to the Trust on behalf of %the Trust. . The =~ .
trustees shall have absoliute and exclusive
controi, nmanagement and disposition of the
property of the Trust, and absolute and ex-
clusive control over the management and con-
duct of the business and affairs of the
Trust, free from any power or con:rol on the
part of the shareholders, in the same manner
as if they were the absolute owners thereof,

Pursuant to 4.7 of the Article the trustees were'empowered

under paragraph 4 thereof "To hold legal title to property

of the Trust in the name of the Trust ...
6. On Decerbor 17, 1974, the sharehoiders of the

Trust voteu ©O conduct the Trusts' buciness in the form of

a Limited Partncrsiaip and auopteg an "Agrecment and Plan

of Reorganization and Liquidation® to accomplish'this ¢

change. UndGer ¢ie terms of this agrcement, petltzoner on
January 23, 1975 acquired all the acsots of the trust and

assumed all of its liabilitica in cicunange for partnership

interests in the Venture. On the gamé day the Trust was

dissolved. : ' : f:

7. Pursuant to representations made to the Internal

Ravenue Service by the Trust, the Intcrnal Revenue Service,
- \ .
by lettor datcq Iy 3%, 1974, in ruL‘ng upon an acpect

of the transaction described in paragraph 6 horecof, stated

as follows:

A 'Co*u.s;a wad Zérmed as a busdnoos '“07’
"n ozcen EeR aliow for the posoibiilir ol
ccunlilzinir .S © real cstate invesiiimi trust.
Columbia, acwever, has never qualificd as a real
.estate investment trust. Since Columbia is

,..' . . -2-
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gages and leaseholda or interests tﬁerein. All of the
trust real property investments are primarily in the
Washington, D.C. metropolitan area, althougﬁ their trust
was not restricted to investments in the area. . (Pro-
spectus page 42)} Specifically, the tryst holdings in-
cluded apartments in Washington, D.C., Falls Church,_Vir-
ginia_ and Annapolis, Maryland, a garace in’Waahingtoﬂ, D.C.,
boat slips in Annapolis, Maryland, a ;h;pping contor in
Dethaada, Marylanu, as well as two chopping contors in
Prince Georges County, Maryland, warchouse in Princo

" Georges, Maryland and two sites for future construction in

Washington, D.C. Progpectus page 435).

. ("Venture"), will hold the assets and liabili-

.A shares be entitled to votc on the plan of L

"shareholcder will receive boith cash and a

; 4
\'.‘
ibject to 'double taxation', e trustee. §
~£ Columbia have decided, sub, .t to certa:> |
conditions, to submit to the vote of the Cl =
A shareholders a plan wher2by a newly formed
limited partnership, Coiumbia Realty Venture

+

ties of Coliumbia. In ordecr to ensure that
the tranier of assets to Venture and the
subsequent liquidation are ccceptable to the
shareholiders, the trustecs ol Columbia 1ntend
to amend Columbia's Declaration of Trust °
to providaz that the holders of the Class "

liquidation. In addition, to minimize con-.. ;
flicts of interest, the trustces intend that
the approval of the plan ol liquidation require
the vote of 87% of the Clacs A shares of Colum-
bia, or approximately 2/3 of the stock not
held directly or indirectly by Norman Bernstein.

“"Accordingly, it is pronozcd that Columbia
transier its assets, cxcont casia ¢o b2 used

to pay non-electing sharciholGors and other
expenses of liquidation cnd ilabilities to Venture
in exchance for a limited partnership interest
in Venture., Columbia will then be connlegely
lqulQa ted and all of its “”ue-g, c0ﬂalst1ng

of the Venture interest, will be distributed

pro rata to the Columbia sharchoiders in one
calendar month in completie cancellation of all
of their stock, eicept that a Columbiz sharehold-
er nay eiect to receive cash rather than a
limited partnership interest in Venture. The
clection to receive either cash or a limited
partnercsiip interest must be made with respect
to all of a saareholder's chare, so that no

limited partnership interest on liquidation.”

Assets of the Trust included interests in mort-

‘..
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9. One individual, Norn..r. Bernstein, was tne -
preside. ., a trustee and the principa” hareholder of
the trust. Mr. Bernstein owned 30.8% of the Class A
Beneficial trust interest, and 68.5% of the Class A
Special Shares of Beneficial interest, while 31.5% of the

remaining Class A Special Trust Interests were held in

- hd B

trust for Mr. Bernstein's children.

‘10, As of the date of consummation of the trans-
action between the Trust and the Venture, the following

interests in the trust were outstanding:

-
-

a. There were 529,588 shares of Class A bene-
ficial interests held by 265 individuals;
b. Norman Bernstein owned‘163,210 or 30.8%

of the above interest;

c. Trusts for the benefit of Mr. Bernstein's
8ix children owned 32,250 or 6.1% of the Class A shares.

d. There were outstanding 126,193.75:Class A

Special Shares, 68.5% of which were owned by Norman

Bernstein and 31.5% which were held in trust for his

children.
e. Of the Class A shareholders, 19 éontrolleq’

ot ke v,

808 of the shares. ‘ et

11. The trustees of the trust at the time of the
i

transaction were: Joseph Borkin, Scymour Kaufman, James E.|
Artis, Norman Bernstein, G.G. Cuty and Louils Zeldoﬁ; The
general partners of the Venture we;e Joéeph Borkin, - -
Seymour Kaufman, Norman Bernstein, Louis Zeldon,. Jéﬁgg R. i
Connell and Diane Bernstein. Thus 33.3% of thé Trustees
did not con;inuo to hold title to the property conveyed by
the dceds to petitioner. ]

ié: .At the time of the transaction, 99 of the 265
shareholders of the trust elected to xeceive cash
($574,337.50) for fhoirvinterest in the Trust, thereby
dqcllning té participate in the Venture. These share-

oA ‘-_"r . '
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holders held 45,947 or 7.007% of the 655,691.75 outst:. ing

shares of .ae Trust. The remaining shar .olders of th«:
Trust became partners in the Venture. '

* 13. on January 23, 1975, the Trust executed 12 deeds
conveying all right, title and interest to varidﬁs éércgls'
of real property in the District of Columbia to petitijioner,
the Venture. ot

14. On January 31, 1975, petitioner recorded these
12 deeds with the Recorder of Deeds of the Distriét of —:
Columbia and claimed an exemption from the District off
Columbia Deed Recordation Tax ﬂnder D.C. Code, (1973 ed.)
§47-722(6) for the reason that each deed "haé geen pre-
pared simply to confirm the conversion of ;olumbia Realty
Trust into a limited partnership."

15. on January 24, 1977, respondent denied' the
exemption and assessed a recordation tax on thg 12 deeds
in the amount of $73,006.32 together with intefést in the
amount of $9,125.79. L

16. Petitioner protested the assessment and Qas
afforded a conference on the assessment with representa-
tives of the Deéa;tment of Finance and Revenue which was’
held on May 18, 1977. By letter dated October }8,:i§§j,
the Department of Pinance and Revenue notified petitioner
that the recordation of the deeds in qu?stion were subject
to the tax. The letter included a,de}iciency bill in
the amount of $73.006.32. ' -

17. on April 13, 1978 petitioner paid the $73.006.32

recordation tax plus $2,190. 18 in interest.

18. Deeds transierring title to the Trust's Maryland

- real estate from the Trust to petitioner were recorded in

Anne Arundel,’ Montgomery and Prince George's Counties.

.'Thase deeda were acccpted for recording without the payment

:ot any recordation éax.‘ The appropriate haryland

authorities did not act'affirmatlvely to excrot the

deeds in qpestion from the tax or to issue any written

.. - : -5-
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determination to that effect.
Eacl. 4f the above deeds was captic 4 "Confirmatory
Deed," and each deed contained the following recitations:

"AND WHEREAS, pursuant to an 'Agreement

and Plan of Reorganization and Liquidation'
dated August 14, 1974, filed with the.
Securities & Exchange Commission, Columbia
Realty Trust is being dissolved, and in '
liquidation and distribution thereof the" ’

- beneficial shareholders of the Trust are
rece1v1ng Limited Partnex shlp Interests L
in the Venture in proportion to the number '
of Trust shares held by them, to the end
that Columbia Realty Trust will cease to
exist, and by the terms of the said
Reorganization Agreement all of its assets
are owned by and all of its liabilities '
assumed by Columbia Realty Venture, the-
beneficial owners of which immediately
after closing were the same as the bene-
ficial owners of Columbia Realty Trust
immediately prior to closing;"

"AND WHEREBAS, for purposcs of real estate
assessments, taxation and evidence of record
title, it is desirable and advisable by this
Deed to confirm ownership of the hereinafter
described property in the surviving entity,

Columbia Realty Venture, a limited partnership.”

19. Deeds transferring title to the Virginia real

estate from the Trust to petitioner were recorded in the

City of Alexandria and Fairfax County. These Geeds were .

accepted for recording without the payment of any re-
cordation tax. -The appropriate Virginia authorities dig
not issue a written determination that these dcods were

exempt from the tax. Each deed containcd a certification

by the Trustees of the Trust "that the transfer made here-

in is pursuant to a iiquidation of Coiuibia Recalty Trust,

and that Columbia Realty Venture, a Limited Partnorship, -

consists of the shareholders of Coaiumbia Recalty Tr ust
which is being liguidated.®™ The baciiing of aeach deed .
contained in the’foilowingzl"Notc to Docording Clork:
The transfer being made on the a tacacd Cocuncat is pur=

suant to the llquioatzon of the grantor and is boing

‘ made to and for tho benefit of the charcholdcrs thoreof."”
e ol

20. By letfopsCaed May 31, 1974, the internal

Revenue Servxce ruled that the Transaction was, in part,

(5
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for Feder income tax purposes, a liqu’ "ation of the

trust.

CONCLUSIONS OF LAW

1. Under D.C. Code, (1973 ed.), §45-723, a deed

recordation tax is imposed "on each deed at the time it

is submitted to the Commissioner [Mayor] for recoraatibn.ﬁ

. .1
The tax is based on 'the consideration for thé'deedf/

D.C. Code, 1973 ed., §45-721(e) provides as follows:

"(e) The word consideration, excep; as other-
wise provided in section 45-724 of this sub-
chapter, mecans the price or amount actually
paid or required to be paid, for real property
including any mortgages, liens or encumbrances
thereon."”.

2, Exemptions from taxation must be strictly

construed. District of Columbia v. Mt. Vernon Seminary,

69 App.D.C. 251, 100 F.2d 116 (1938). Conference of Major

& A

Religious Superiors of Women, Inc. v. Diztrict of Columbia,:

121 U.S. App. D.C. 171, 348 F.24 783 (1965); Ecbrzcw Homc

for the Aged v. District of Coluwbia, 79 U.S.fﬁép.D.C. 64,

142 F.2d 573 (1944).
3. The trustees of Columbia Realty Trust conveyed

certain District real property subject to various mort-

gages, liens, and encumbrances, to petitioner in exchange
' ~ 2/ .
for partnership interests»in the Venture. These valuable

partnership interests transferred by petitionef to the/

trust and the existing mortgages, iiens and encumbrances
assumed by petitioner from the trustées constitute con-

sideration for the deeds within the meaning of §45-721(e).

N .

1/ The tax previous.iy was sct at a rate ol 1/2 of 18.
of the consideration for the dceds in qucstion hzro. 7Tao
rate wac increased subseguent to tho rccoruing datecn hera
to 1% of the conslacration. See D.C. Law 1-23, title 1I,
§203,+ 22 D.C.R. 2097.

%/ These interests were then cizstributed to thiose
neficiaries ol tho trust who did not elect out of the
ttansacrion in return for cash. .

e ’,“‘l a-

Kl
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'i‘tbey do not meet the requirementc of corrective, modifyinz

See Articie 1 of the "Agreemeni and Plan o: KEOTpanis.

tion and L.quidation" dated August 14, . 4 entitled
"Transfer of Assets, Consideration for Transfer and
Distribution" at pp. A-1 of the Prospectus, dated
November 22, 1974 (this Prospectus appears as Exhibit

A to Petitioner's Answers to Respondent's Interrogatoriee)

see also District of Columbia v. Orleans, 132 U.S.App.D.C.

139, 406 F.2d 957 , footnote 3 at 958. L

4. The deeds recorded by petitioner do not fall with
the exemption provided for by D.C. Code 1973, §45- 722(6).
Section 45-722(6) reads as follows: : s

"Deeds which, without edditional consideration
conf{irm, correct, modify or supplement a
deed previously recorded "

a. The deeds are supported by consideration;
therefore, they cannot satisfy that part of the section
exempting deeds recorded "without additional considera-
tion."

b. A confirmatory deed has a cpecific, weil-defined

H
legal mecning. It 15 a conveyance to a party having !

possession or ana existing estate ia Che property covered

by the deed. _IDxrxc v, Yhitnoy, 93 U.S. 551, 264 L.nd

456 (1877). 1t operates to relcase the grantee . from £

all ciaims of the grantor against the property. See

.

23 AmJur.2d Decds 316. In this ccace, petitibner neither

é

;
had titile, possession or any estate in tne land it receivé
from the trustees prior to executica of the decds in 5
question. The very purpose of thesc deed3was to conﬁey E
all incidents of ownership in the aubjebt real estate - ;
to petitioncr. A4s a matter OL law, the decds are not

!

|

confirwatorj Geeds. Petit101er docg not claim that theseg
j

Z

- deeds cre corrective deeds or deeds which wodifly or

supplement prior dceds. Iven if such claim had been made
|

. or auppiementary GeGué"Bs 'a matter of law. See e. 8. 5

Loy
o " -
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Mason v. “arrett 218 Ark. 147, 234 S.W.2d 771 (1950).

| 51 .Columbia Realty Trust was forned as a trust.
Although, it was treated for Federal income tax purposes
és a Eorporation, (see Treas. Reg. §301.7701(a>), i; was
not chartered as a cprporation in the District of
Columbia and thus, cannot be legally recognizéd as a -
corporation. It must be recognized as a trust.' See

D.C. Code 1973 ed., §29-921c; Robertson v. Levy, 197

A.2d 443 (D.C.App. 1964). As a trust its trustees

(who are authorized by the trust agreement'to ménége
the trust affairs and property) hold legal ;igle to

the property while the trust beneficiaries or shareholders
hold beneficial title to such property. D.C. Code, 1973
ed., §45-1201; see also Seymour v. Jreoer, 75 U.S. 202

(1868). On the other hand, Columbia Realty Venéuré was
formed as a iimited parntership. Under the Ugiform
Limited Partnership Act, D.C. Code, 1973 ed., 541-409,
all general partners hold lezal and equitable title to
all propercy of the partnership as '"tcmants in partner-
ship." D.C. Code, 1973 ed., 541-324(1). Tae rights

of limited poztnerc are limited to an interest in

- e

partnership prolits and a return of thoir rescpgetive .;
contributions upon dissolution. D.C. Codc; 1973 ed.;
§41-410(2). Taeir interest in the pgrnperahip i8 an
interest in personal property and-hoﬁ real propertyt

See D.C. Code, 1973 cd., §4i-413. The legal distinction

T .

between these two orzanizations has been described as

follows: ’ L ;
v PR Y ! .
"A oartacronlp 4o dlstinguiched dzem a Crust
rerationchin in ¢hat tie form2r invoives co-
v -owmership valle the latter imvoiven reprcosencas |
tive owacrship. [Citations Omitted] "59 AmJur.2d
" Partnersaip §14.,

"'?ﬁus, the deeds in cuestion operated to transform one

P/ X W

. form of ownership into a very different form.

A
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6. Petitioner itself has admitted tne s;bnlfic
1ega1 and economic d“fferences between the two types (‘Q
entities in a section of the prospectus entitied "“Certain
Significant Differences Between Being a Security Holder
of the Trust and Being a Partner of the VentureV;

See pp. 30 of the Prcspectus. The differences outlined;
by petitioners fall into the following categories:

(1) transferabiliity of interest, (2) liability,'(B) T

taxation, (4) distributions, (5) meeting and control

of management and (6) conflicts of interest.

Based upon the foregoing, this Court concludes thét

respondent is entitled to a judgment. in its favor

against petitioner. C%Z

/

/450 sy w, o Unu..s..l(OY
JUDGE o
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